Zoning Board of Adjustments
Agenda Item Report
January 21, 2016
Contact – Chance Sparks, AICP, CNU-A, Director of Planning
512-312-0084 csparks@ci.buda.tx.us

SUBJECT: HOLD A PUBLIC HEARING IN REGARD TO A REQUEST FOR A VARIANCE FROM THE FRONT
SETBACK IN C3/R3 ZONING FOR A GROUND LEASE PROPERTY LOCATED IMMEDIATELY SOUTH OF
15330 S INTERSTATE 35 (SONIC DRIVE-IN) FOR A PROPOSED W IENERSCHNITZEL RESTAURANT.

1.

BACKGROUND/HISTORY
This is the public hearing agenda item for a judicial variance request to reduce the
front setback in a C3/R3 zoning district for property immediately south of 15330 S.
Interstate 35 to accommodate a Wienerschnitzel restaurant.

2.

FINDINGS/CURRENT ACTIVITY
The applicant, Hummel Investments, is proposing to develop the subject property for
use as a Wienerschnitzel restaurant with drive-thru. The property has Interstate
Commercial/Retail/Office (C3/R3) zoning designation on the property and is
surrounded by similar C3/R3 zoning. As a result, the front setback is 50’. This is
complicated on the subject property, as it is triangle-shaped with double-frontage on
Interstate 35 as well as Old San Antonio Road.
The applicant is requesting to reduce the front setback along the Interstate 35 side
to 30’.

3.

FINANCIAL IMPACT
N/A

4.

ACTION OPTIONS/RECOMMENDATION
The Board Chair shall open the public hearing to receive written and oral comments
regarding the request. The public hearing is not a time for discussion, as interaction
between the Board members and audience is reserved for the action item.

City of Buda
Zoning Board of Adjustment
Regular Meeting Minutes
June 24, 2015
A. CALL TO ORDER
Board Member Falcon called the meeting to order at 7:04 p.m. due to the absence of the Vice-Chair,
and the Chair’s term expiring & subsequent appointment of a new member.

B. INVOCATION
C. PLEDGE OF ALLEGIANCE TO THE FLAGS OF THE UNITED STATES AND TEXAS
PLEDGE OF ALLEGIANCE TO THE TEXAS FLAG: Honor the Texas flag; I pledge allegiance to
thee, Texas, one state under God, one and indivisible.

D. ROLL CALL
Board Member Tom Dahlstrom
Board Member Diane Falcon
Board Member Evan Ture
Vice-Chairman Beth Martinez
Board Member Mark Brinkley
Alternate Board Member Angela Britain
Alternate Board Member Janie Coy

Present
Present
Present
Absent – Excused
Present
Present
Present

E. PUBLIC COMMENTS

At this time, comments will be taken from the audience on nonagenda related topics, for a length of time not to exceed three minutes per person. To address the
Zoning Board of Adjustments, please submit a Citizen’s Comment Form to the City Liaison prior to
the start of the meeting. No action may be taken by the Zoning Board of Adjustments during Public
Comments
No public comments were made.

F. PUBLIC HEARINGS
None

G. CONSENT AGENDA All matters listed under this item are considered to be routine by the Zoning
Board of Adjustments and Appeals and will be enacted by one motion. There will not be separate
discussion of these items. If discussion is desired, that item will be removed from the consent agenda
and will be considered separately.
1. Approval of the Zoning Board of Adjustment meeting minutes, dated January 22, 2015.
Board Member Brinkley made a motion to approve this item. A second was made by Board
Member Falcon. The motion was approved by a unanimous vote with Board Members
Ture and Britain abstaining.

H. REGULAR AGENDA ITEMS
1. Discussion and update regarding member appointments and officer elections on the Zoning Board
of Adjustment.

Board Member Falcon nominated Board Member Martinez for Chair. Board Member
Brinkley nominated Board Member Dahlstrom for Vice-Chair. The nomination was
approved 6-0.
2. Workshop regarding training, roles & responsibilities of the Zoning Board of Adjustment.
Planning Director Sparks provided a training presentation and fielded questions from
board members. No action was necessary or taken.

I. BOARD REQUESTS FOR FUTURE AGENDA ITEMS
No deliberation or discussion may take place by the Board during this agenda item.
The Board did not make any requests for future agenda items.

J. STAFF REPORTS

The Zoning Board of Adjustment may discuss any of the items under Staff
Reports, but no formal action will be taken.
1. Update regarding projects in the City of Buda and its Extraterritorial Jurisdiction as they may
relate to the Zoning Board of Adjustment.
Planning Director Sparks provided briefings on the Unified Development Code Re-Write
and Bond Program Update.

K. ADJOURNMENT
Having no further business to consider, Vice-Chair Dahlstrom adjourned the meeting at 7:45
p.m.

ATTEST:
________________________
Recording Secretary

Zoning Board of Adjustments
Agenda Item Report
January 21, 2016
Contact – Chance Sparks, AICP, CNU-A, Director of Planning
512-312-0084 csparks@ci.buda.tx.us

SUBJECT: DELIBERATION AND POSSIBLE ACTION IN REGARD TO A REQUEST FOR A VARIANCE FROM
THE FRONT SETBACK IN C3/R3 ZONING FOR A GROUND LEASE PROPERTY LOCATED IMMEDIATELY
SOUTH OF 15330 S INTERSTATE 35 (SONIC DRIVE-IN) FOR A PROPOSED W IENERSCHNITZEL
RESTAURANT.

1.

BACKGROUND/HISTORY
This is the regular agenda item (action item) for a judicial variance request to reduce
the front setback in a C3/R3 zoning district for property immediately south of 15330
S. Interstate 35 to accommodate a Wienerschnitzel restaurant.

2.

FINDINGS/CURRENT ACTIVITY
The applicant, Hummel Investments, is proposing to develop the subject property for
use as a Wienerschnitzel restaurant with drive-thru. The property has Interstate
Commercial/Retail/Office (C3/R3) zoning designation on the property and is
surrounded by similar C3/R3 zoning. As a result, the front setback is 50’. This is
complicated on the subject property, as it is triangle-shaped with double-frontage on
Interstate 35 as well as Old San Antonio Road.
The applicant is requesting to reduce the front setback along the Interstate 35 side
to 30’.
The Board may review the applicant’s own responses to each aspect of the variance
criteria in the attachments. For convenience, the staff has restated the applicant’s
responses within the staff report, along with the staff assessment of the variance
request for each of the seven variance criteria.
The Board of Adjustment may authorize a variance from the requirements of this
Code when an unnecessary hardship would result from the strict enforcement of this
Code. In granting a variance, the authorizing body conditions that it deems not
prejudicial to the public interest. In making the required findings, the authorizing
body shall take into account the nature of the proposed use of the land involved, the
existing use of land in the vicinity, the number of persons who will reside or work in
the proposed development, the possibility that a nuisance may be created, and the
probable effect of such variance upon traffic conditions and upon public health,
convenience, and welfare of the vicinity. No variance shall be granted unless the
authorizing body finds all of the following:

1. Extraordinary Conditions. That there are extraordinary or special
conditions affecting the land involved such that strict application of the
provisions of this Code will deprive the applicant of a reasonable use of its
land. For example, a variance might be justified because of topographic, or
other special conditions unique to the property and development involved,
while it would not be justified due to inconvenience or financial
disadvantage.
Petitioner Justification
The 50’ building setback that the site is currently subject to was established as
part of a change to the zoning ordinance after this overall property was
developed by HEB. The triangular shape of the site is unduly burdened by this
change to the setbacks due to the fact that the change imposes a 50’ setback on
both the I-35 frontage as well as the Old San Antonio Road frontage. This
represents an “extraordinary condition” in that when the original development
was planned and subsequently built the owners situated the adjacent Sonic &
Jack-in-the-Box with the anticipation that the subject site was appropriately large
enough for a small user because the setbacks at that time were only 10’ on both
the I-35 frontage and the Old San Antonio Road frontage. (Refer to attached
Exhibit B).
Staff Assessment
Staff generally concurs with the applicant’s assessment and is unable to identify
a site configuration for the property that successfully avoids the need for
variance. The adjacent businesses indicated they do not oppose the request.
Staff reviewed alternative layouts for the site, finding that the resulting internal
traffic circulation patterns and roadway access points create numerous conflict
points in those alternative scenarios versus the concept proposed by the
applicant.
2. Application of a Substantial Property Right. That the variance is necessary
for the preservation of a substantial property right of the applicant.
Petitioner Justification
The requested variance is necessary in order to preserve the property owner’s
right to develop the site in a fashion that was allowed when the balance of the
overall property was planned and developed in 1999.
Staff Assessment
A “substantial property right” would mean that the City is denying reasonable use
of the property. The “reasonableness” question goes to whether the applicant is
unable to conducts uses similar to others in the surrounding area with similar
zoning. In this case, the property nearby carries the same zoning designation,
and maintains the restaurant with drive-thru format with a 30’ real-world setback
from the Interstate 35 right-of-way. Staff is unable to identify the particular
community interest in maintaining the full 50’ setback on both roadway frontages
as applied in this particular location’s circumstances.
3. Substantial Detriment. That the granting of the variance will not be
detrimental to the public health, safety, or welfare, or injurious to other
property in the area, or to the City in administering this Code.
Petitioner Justification
The granting of this variance will not be detrimental to the public as evidenced by
the fact that the adjacent Sonic Restaurant and Jack-in-the-Box Restaurant
buildings are both built to a 30’ Building Setback on the I-35 frontage.

Staff Assessment
Generally speaking, staff is not able to identify aspects of this variance request
that would be detrimental to the public health, safety or welfare, or injurious to
other property in the area, or to the City in administering this Code. The applicant
will still be able to comply with all other requirements found elsewhere in the
Unified Development Code. As stated under Criterion 2, the unyielding
application of both 50’ setbacks and the necessary internal configurations
resulting from such an arrangement create more conflict points for vehicles
accessing from either roadway, internal circulation conflicts and increased
potential for pedestrian/vehicular conflicts within the site. As such, granting the
variance may promote public health & safety. Likewise, there are no police
reports indicating that the Sonic & Jack-In-The-Box restaurant layouts have
resulted in accidents due to the shorter setbacks.
4. Other Property. That the conditions that create the need for the variance do
not generally apply to other property in the vicinity.
Petitioner Justification
The conditions that create the need for this variance are primarily due to the
triangular shape of the site, which is a very uncommon situation in the vicinity.
No other lots in the vicinity are as adversely affected by the 50’ setback from I35.
Staff Assessment
Staff generally concurs with the applicant’s assessment. Staff has not been able
to find another property whose shape and double-frontage result in such an
extreme reduction in the ability to develop the land as intended.
5. Applicant’s Actions. That the conditions that create the need for the
variance are not the result of the applicant's own actions.
Petitioner Justification
The conditions that created the need for this variance are only the fact that the
setbacks were increased from 10’ to 50’ as part of a change to the zoning
ordinance that occurred many years after this overall project was planned and
developed. No action by the owner created this situation.
Staff Assessment
The applicant has exhausted all possible configurations without falling into
conflict with other UDC requirements or negatively affecting health & safety. This
land configuration was created in the late 1990s and early 2000s, prior to the
current UDC and implementation of the 50’ setbacks. As such, the applicant’s
actions at the time the parcel was created were reasonable as the lower
setbacks at that time would have made this project easily feasible without need
for a variance. Furthermore, the design of the Sonic driveway from Interstate 35
reflects the intent for it to be a joint use driveway with a future business on the
subject property.
The figure below shows the stated setback from the regulations in effect at that
time, the 30’ actual setback for the Sonic structures, and the joint-use driveway.

Figure: Approved Sonic Site Plan Showing 10’ Setback and 30’ Actual Setback

6. Comprehensive Plan. That the granting of the variance would not
substantially conflict with the Comprehensive Plan and the purposes of
this Code.
Petitioner Justification
The granting of this variance will not substantially conflict with the
Comprehensive Plan in that there are other existing structures that have been
rendered to be “non-conforming” by the change to the Zoning Ordinance that
precipitated the new (substantially larger) setbacks.
Staff Assessment
This area is located in an area that the Comprehensive Plan indicates is in the
“Interstate Character Land Development District.” The description of this area
places heavy emphasis on promoting sales tax generating businesses and
promoting development scaled appropriately to the character of established
commercial centers in the area. Staff feels the applicant has clearly
demonstrated an innate understanding of these priorities and design concepts.
7. Utilization. That because of the conditions that create the need for the
variance, the application of this Code to the particular piece of property
would effectively prohibit or unreasonably restrict the utilization of the
property.

Petitioner Justification
The condition created by the new setbacks would effectively prohibit
development of this site due to the fact that they reduce the buildable area from
23,153.53 sf (under the original 10’ setbacks) to only 5,193.22 sf (under the new
50’ setbacks). That is a 77.5% reduction in the buildable area of the site.
Staff Assessment
Staff believes this situation is the result of well-intended regulations having
unintended consequences. Deep setbacks along freeways are often to provide
ample space for future highway widening. At this point, Interstate 35 is largely in
its final foreseeable configuration based on adopted thoroughfare plans.
Likewise, staff feels the variance being requested is the minimum necessary and
is consistent with surrounding properties.
Utilization addresses whether one could reasonably expect the property to be
used for the purposes outlined in the UDC for C3/R3 zoning. In situations such
as these, the Zoning Board of Adjustment can satisfy the standards for variance
by satisfying one of the following questions:
• Does a fair and substantial relationship exist between the public purposes
of the ordinance provision and the specific application of that provision to
the property? If no, a variance may be appropriate.
Staff generally feels that there is not a substantial relationship between
the public purposes of the ordinance provision and the application of the
provision to this particular property.
• Is the proposed use reasonable? Fundamentally, this is the “common
sense” question for a variance request. If yes, a variance may be
appropriate.
Staff feels that the request is reasonable.
• Has the applicant established that the ordinance will prevent ANY
reasonable use of the land? If yes, then a variance must be granted.
Staff feels reasonable use of the land is jeopardized by the strict
application of the setbacks, as the developable area is reduced by
77.5% compared to the setbacks in place at the time the property
configuration was created.
3.

FINANCIAL IMPACT
N/A

4.

ACTION OPTIONS/RECOMMENDATION
Staff provides this report to the Board without recommendation. Based on the seven
criteria identified in the Unified Development Code, the ZBOA may find that the
applicant’s request has sufficient grounds to satisfy all of them individually as
required by Code, subject to interpretation.
Staff feels sufficient evidence is present that the Board may consider all criteria
satisfied.
A motion to approve the variance should specifically state that the variance will result
in application of a 30’ front setback along Interstate 35.

Staff provides the following additional information
consideration in developing its decision and findings:

to

the

Board

for

Insufficient Findings
The following types of possible findings do not constitute sufficient grounds for
granting a variance:
1.
2.
3.
4.

That the property cannot be used for its highest and best use.
That there is a financial or economic hardship.
That there is a self-created hardship by the property owner or its agent.
That the development objectives of the property owner are or will be
frustrated.

Limitations
The BOA may not grant a variance when the effect of the variance would be any
of the following:
1. To allow the establishment of a use not otherwise permitted in the applicable
zoning district.
2. To increase the density of a use above that permitted by the applicable
district.
3. To extend physically a nonconforming use of land.
4. To change the zoning district boundaries shown on the Official Zoning Map.
Profitability Not to Be Considered
The fact that property may be utilized more profitably should a variance be
granted may not be considered grounds for a variance.
Furthermore, Board members, please be aware in accordance with Sec 1.02.032 of
the Code of Ordinances:
All cases before the BOA or board must be heard by at least 75% of the members.
The concurring vote of 75% of the members is necessary to:
(1) Reverse an order, requirement, decision or determination of an
administrative official;
(2) Decide in favor of an applicant on a matter on which the board is required to
pass under the zoning ordinance or issue; or
(3) Authorize a variation from the terms of a zoning ordinance or issue.
5.

ENCLOSURES
1. Applicant Written Request and Response to Variance Criteria
a. Note: includes site plan & location map, so staff has not prepared a
separate map
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December 22, 2015
Mr. Chance Sparks, AICP, CNU-A
Director of Planning
City of Buda
100 Houston Street Suite A
Buda, Texas 78610

RE:

Variance Request
for the Proposed Wienerschnitzel Restaurant
15320 S. I-35 Buda, Tx.

Mr. Sparks,
We hereby by formally make application for a variance at the above referenced property. We request
that a Variance be approved allowing a reduction of the existing Building Setback of 50’ along the I-35
frontage to be a 30’ Building Setback. We respectfully submit the following rationale for this request:
1. The 50’ building setback that the site is currently subject to was established as part of a change
to the zoning ordinance after this overall property was developed by HEB. The triangular shape
of the site is unduly burdened by this change to the setbacks due to the fact that the change
imposes a 50’ setback on both the I-35 frontage as well as the Old San Antonio Road frontage.
This represents an “extraordinary condition” in that when the original development was planned
and subsequently built the owners situated the adjacent Sonic & Jack-in-the-Box with the
anticipation that the subject site was appropriately large enough for a small user because the
setbacks at that time were only 10’ on both the I-35 frontage and the Old San Antonio Road
frontage. (Refer to attached Exhibit B)
2. The requested variance is necessary in order to preserve the property owner’s right to develop
the site in a fashion that was allowed when the balance of the overall property was planned and
developed in 1999.
3. The granting of this variance will not be detrimental to the public as evidenced by the fact that
both the adjacent Sonic Restaurant and Jack-in-the-Box Restaurant buildings are both built to a
30’ Building Setback on the I-35 frontage.
4. The conditions that create the need for this variance are primarily due to the triangular shape of
the site, which is a very uncommon situation in the vicinity. No other lots in the vicinity are as
adversely affected by the 50’ setback from I-35.

5. The conditions that created the need for this variance are only the fact that the setbacks were
increased from 10’ to 50’ as part of a change to the zoning ordinance that occurred many years
after this overall project was planned and developed. No action by the owner created this
situation.
6. The granting of this variance will not substantially conflict with the Comprehensive Plan in that
there are other existing structures that have been rendered to be “non-conforming” by the change
to the Zoning Ordinance that precipitated the new (substantially larger) setbacks.
7. The condition created by the new setbacks would effectively prohibit development of this site due
to the fact that they reduce the buildable area from 23,153.53 sf (under the original 10’ setbacks)
to only 5,193.22 sf (under the new 50’ setbacks). That is a 77.5% reduction in the buildable
area of the site.

Please refer to the attached exhibits. Exhibit A is a Vicinity Map that indicates the location of the subject
property. Exhibit B is the Proposed Site Plan. Exhibit C indicates the “before & after” buildable area of
the subject property.
I appreciate the opportunity to submit this Variance request. If you have any questions, please do not
hesitate to contact me at (214) 632-9611.
Sincerely,

Steve C. Meier
SCM Development, PLLC

HEB

Jack-In-the-Box
Parcel
Sonic Parcel

Wienerschnitzel
Parcel

Site Plan

Current 50' Setback
(No variance being
requested)

Current 50' Setback
(Variance being requested
on this setback)

Requested 30' Setback

Exhibit B
Original Setbacks

23,153.53 sf of
build-able area

Current Setbacks

5,193.22 sf of
build-able area

